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TRIPLE TALAQ UNDER MUSLIM PERSONAL LAW: A BANE TO GENDER JUSTICE 

Triple Talaq under Muslim Personal Law: A Bane 
to Gender Justiee 

"The lasfid thing Alah hates nost is divorce" 
Prophet Mohamumad (PBUH)' 

Concept of Gender Justice: 

Ms. Harsha Suryawanshi 
Asst. Prof. 

Shri Shivaji Law College, Parbhani 

Introduction: Family is basic unit of every society 
while maTiage is foundation of fanily, ulimately 
marriage is the thread that binds the society. In every 
society and religion, marriage is considered as highly 
inportant because of the function it performs i.c. 
binding the society. Westermarck defined. 'marriage, as 
a reiation of one or more men to one or more Women 

which is recognized by custom or law; and involves 
certain rights and duties both in the case of parties 
entering the union and the children born to it (U.S. 
Singh 2008 p. 148).' The marriage institution that is 
prevalent in every society is outcome of patriarchal 
fornm of social structure and hence it is inclined towards 

men causing injustice to women. According to Hindu 
culture. marriage was sacrament and hence indissoluble 
and divorce was not permitted until 1955 when Hindu 
Marriage Act, 1955 introduced concept of divorce. 
However. Shariat law i.c. Muslim Law permitted 
divorce to women but with some restrictions, rules of 
divorce for women are distinct from that of men. One of 
such ruie or form of divorce for Muslim men is Triple 
talaq or lalag-ul-biddat. The form of triple talag is gross 
violation of rue of law i.e. equality and ultimately 
causes injustice to women leading to need of gender 
justice in that specific arca. 

Gender inequities throughout the 
world are among the most all pervasive though 
deceptively subtle forms of inequality. The 
process of gender justice, broadly speaking 
covers rights of women against exploitation 
and victinization. The process of conferment 
of right on women and their empowerment has 
come to be recognized as gender justice. 
Attaining social justice and peace through 
empowernent of women is basically another 
description of the same process. This process 
is multidimensional ranging from private 
sphere (home) to public sphere (outsicde the 
home) (A nand A.S. 2002 p.). 
Sex is crealion of nature while gender is 

creation of ankind. Cender is perception of being 

55. 

'Sonan & Niaz- Nu oc Lalag, isl.u, lalaq-Musn Wonch Call lo abun un 
DnIslami pacice': "015 

"Poly2ny Was peODled bul polyond1y was colcmcd, smbaly hcbwd 
could oarty duonp hle of bis wile but widow tcnauiage wis pobibitel 
anongsi Hindus J was only aftes passug of Wndlu Wulow Remape Act. 
!856 the Hndu vdows were alluwed to mary. Smlaly, a Muslun uule could 
Inarry up o four vIves but Muslin women could nol oaIy witlh nule Up oe. 
wlow senariage was not probibited under Muslim Law 
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male or female: it also comprises social nolions framed 
scparatcly for men and women. Since manmade, these 
notions arc apt to discriminate as these are nade 
according to thc needs and will of socicty and sGciety 
being palriarchal. these notions are favourable for men 
than womcn. This has causcd cdiscrimination against 
women and resultcd intoinjustice to women. The 
instances of injustice towards women are rampant in 
every sphere of life of women. Gradually civilization 
led towards cquality and women Were conferred rights 
equal to men however this was not absolute. Women 
still lagged behind especially in domestic life andtnple 
talaq is example of it. 

Impact Factor: 4.197 (JIF) 

What is talaq&triple lalaq? 
When the divorce proceeds from the husband. it S 
called talag (ss. 308-3 15); when it is effected by mutual 
consent, it is called khula (s. 319) or mubaraat is. 320) 
according to the ierms of contract between the parties 
(Mulla, 1999 p.258). Any Mahomedan of sound mind. 
who has attained puberiy, mav divorce his wiie 
whenever he desires wihout assigning any cause 
(S.308). This section of the Shariat Act. 1937 is tself 
very arbitrary since it gives unre stricted power to the 
busband to divorce bis wife without assigning any 
reason. A talag may be effecied in any of the follow ing 

ways 
a 

b 

C. 

Talaq Ahsan: This consists of single 
pronouncement of divorce made during a tuhr 
(period during menstruaions) followed by 
abstinence from sexual intercourse for the 
period of iddat (S. 257). 
Talaq Hasan: This COnsistS of three 

pronouncements made during suCcessive uhrs. 
no intercourse taking place during any of the 
three tuhrs. 
Talaq-ul-biddat o talag-i-badai: This consisis 
of 
Three pronouncements nade duing à sngie 
tuhr either in one sentence. e.g I divoreve hee 
thrice",- or in separate sentences c 
divorce thee.l divorce thee, I tvoce thee 
A single pronouncenent made churng a tuni 
clearly indicatng an intension irevcably te 
dissolve he dvorce thee 

revocably." (Mulla. 1994 n 26) This foi 

of talaq is commonlv called as 'uple tala� 
Recenily, the Supreme Court ot ndia. n 
Shavara Bano ys. Unon of nde observed e 
rationale behind condemung triple talaq 

Quran. 
There Is however a ICCOrded word oteaution - that the 

Parties Could at n haste and then repenl, 
thercatteTagan ieunite, and yet agan. Separate. 

'Wonen could noi seek clueatlon, Women d 
wee also deniedl cetain CIl riehts such as inheritance 
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prevcnt eratic and fitulreeated separatios and 
TcUNios, a limit of (wo divorces is prescribed. Inother 

IVords, reconciliation after wo divorccs is allowed 
After the seeonddivorce, the parties must dcfinitely 
make up their mind, cither to dissolvethcir ties 

pernanently. live together honourably, in mutual 
love 

andforbcarance - to hold together on equitable 
torps. However. if separation isinevitable even on 

reunion after the second divorce. Casy reunion is 

noineritted. The husband and wife are forbidden from 

Casting aspersions onone anofher. They are mandated to 

recognize, what is right and honourable, on a collective 

consideralion of all cucumstances." 

Triple talaq whether rational? 
According to Ameer Ali, "Talag-al-Biddat or 

Iriple divorce, as its name signifies, is heretical or 

ire gular mode of divorce which was introduced in the 

second century of the Islamic Hijri era. It was then that 

rhe Ommeyyad monarchs, fnding checks imposed by 

the Holy Prophet (PBUH) on the facility of repudiation 

interfered with the indulgence of their caprice, 

endeavoured to find an escape from the strictness of law 

and found in the piability of the jurists a loophole to 

effect their purpose. 
Ruie of law presupposes existence of equality 

and strictly prohibits discrimination on the grounds of 

sex. race. religion, caste, crecd, etc. Prima facie talaq 

itself appears to be absurd since it gives arbitrary 

powers to a Muslim busband to divorce his wife without 

ber fault and hence Muslim wife is at the mercy, whims 

and caprice of husband. Again triple talaq is aggravated 

form of divorce which permits Muslim husband to 

divorce wife irtevocably without giving her opportunity 

to avoid it. That's why. it can be safely concluded that 

provision of talaq. especiallv triple talag is irationai 

having no grain of reasonableness. Again triple talaq 

comes into effect immediately after pronouncement and 

does not give second chance to the spouses to think 

twice over it. 

Triple talaq also violates fundamental right of 

Women guaranteed under Art. 21 of Indian 

Judicial Appro2ch on Triple talaq: 

ihe concept of riple talaq as mentioned above 

1S against rule of law. It violates right to equality on the 

ground of sex. It grossly discriminates against women 

Dy gving unfeitercd powers on Muslim husband to 

diVorce his wife any tine without assigning reasons and 

tis unrcasonablc. In this regard it becomes necessary 

peruse judicial approach on triple lalag. In Rashid 

Ahmad vs. Aneesu Khatun' the PriVy Council, upheld as 

Valid, lala-e-biddat triple lalas, pronounced by he 

husband, in the absence and withoul the knowledge ol 

he wife, even thOugh the husband and wife coninued 

lo cohabit for 15 long years thereafter, wherefrom 5 

offspring verc born to them. 
In Jiaudin Ahned v. Anwwara Begn" Gauhati 

High Court held that the "talaq-e-biddat' pronounced by 

http//shodhganga ntl1bnet ac 
Can/bistrean/|0603/52355/7/07_chaptero 203.pde 

AIR 1932 PC 25 
1981, 1 au.)..R. 358 
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the husband without reasonable cause. and without 
being preceded by attempts of reconciliation. and 
without the involvement of arbitrators with due 
representation on behalf of the husband and wife would 
not lcad to a valid divorce. Thus the High Court 
suggested some procedure to be followed before talaq. 

While deciding in Masroor Ahmed v. State 
(NCT of Delhi)' held thal. 'a triple talaq (talaq-e 
bidaat). even for sunni musims be regarded as One 
revocable talag. This would enable the husband to have 

iime to think and to have ample opportunity to revoke 

the same during the iddat period.' In a tvay the High 
Court ad:nited triple talag but said that if 1s not 
irrevocable imimediately after pronouncemen 

In Nazeer v. Shemeema' though the val1d1ty of 

triple talaq was not an isSue but the High Court 

deprecated the practice on the ground that the provision 
of triple talaq is misused largely. 

Finally. in Shayara Bano 's case the Supreme 

Court came vith the issue of validity of triple talaq and 

declared the same as unconstitutional. 

Legal provision regarding triple talaq: 

After the historic judgement of Shavara Bano. 

the Central Government moved a Bill in Parliament in 

its winter assembly and the same was passed in the Lok 

Sabha wvhile it is under discussion in the Rajya Sabha. 

The bill is The Muslim Women (Protection of Rights on 

Marriage) Bill 2017 and concerned provis1on of riple 

talag is provided in Chapter Il which runs as follows. 

Section3. Any pronouncement of ralu� by a 

person upon his wife, by words. either spoken or witen 

or in electronic form or in any other manner 

whatsoever, shall be void and illegal. 

Section4. Whoever pronounces talaq referred 

to in section 3 upon his wife shall be punushed with 

imprisonment for a ternn which may extend to three 

years and fine. 

173 

As per section 3, 4alag or divorre out of the 

court is prohibited and would be void and illegal Not 

only this. pronouncing talaq shall be also un offece 

punishable vith imprisonment up to three years and fine 

too. 
Triple talaq: a bane to gender justice: 

Equality as enshuined in Article 14 is the 

essence of denocracy and a basc feature of the 

Constilution and il has been expanded to include 

concepts of non-arbitrariness and priniple of natural 

justice. Triple talaq violates right lo cqualuy s it denies 

voice to women at the time of divorve. No only this. 

(riple talaq also gives untettevd pOWer fo the husband 

lo divorce the wile without assigning any teasons. 

Article lays down that no person shall be 

deprived of his right to lite and peisonal liberty except 

according to the procvdue established bv law. It also 

violates lber right to live iwilh hgity as wife is lett at 

the mery of Gol as she does not have the right to claim 

Daintenance alter iddat period. 
Conclusion:Civilization demands abolition of 

discrimination on limsy grounds, il also highlights 

? 008 03) DRJ I37 

S017) NLT 300 
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respect and honour ot womanhood To that end, il is 

nceessary to make spceial lcgislative provisions lor 
WOmen and climination of pactices derogatory t0 
WOmen This nill uly resnlt in gving justice tO 
I Onen. Women constiuie half of the population and 
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