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TRIPLE TALAQ UNDER MUSLIM PERSONAL LAW: A BANE TO GENDER JUSTICE
Ms. Harsha Suryawanshi

Asst. Prof.
Shri Shivaji Law College, Parbhani

Triple Talaq under Muslim Personal Law: A Bane
to Gender Justice

“The lawfid thing Allah hates most is divorce”
Prophet Mohammad (PBUH)'

Introduction: Family is basic unil ol every sociely
while marriage is foundation of family, ullimately
marriage is the thread that binds the society. In every
society and religion, marriage is considered as highly
important because of the function it performs ie.
binding the society. Westermarck defined. ‘marriage, as
a relation of one or more men to one or more Women
which 1is recognized by custom or law; and involves
certain rights and duties both in the case of parties
entering the union and the children born to it (U.S.
Singh 2008 p. 148)." The marriage institution that is
prevalent in every society is outcome of patriarchal
form of social structure and hence it is inclined towards
men causing injustice to women’. According to Hindu
culture, marriage was sacrament and hence indissoluble
and divorce was not permitted until 1955 when Hindu
Marriage Act. 1955 introduced concept of divorce.
However. Shariat law ie. Muslim Law permitted
divorce to women but with some restrictions. rules of
divorce for women are distinct from that of men. One of
such rule or form of divorce for Muslim men is Triple
talaq or talag-ul-biddat. The form of triple talaq is gross
violation of rue of law ie. equality and ultimately
causes injustice to women Jeading to need of gender
justice in that specific area.

Concept of Gender Justice:

Gender inequities throughout the
world are among (he most all pervasive though
deceptively subtle forms of inequality. The
process of gender justice, broadly speaking
covers rights of wornen against exploitation
and victimization. The process of conferment
of right on women and their empowerment has
come to be recogmzed as gender justice.
Aftaining social justice and peace through
empowerment of women is basically another
description of the same process. This process
is multudimensional ranging  from  private
sphere (home) 1o public sphere (outside (he
home) (Anand A.S. 2002 p.),

Sexoas creation of nature while  pender s
creation of mankind. Gender is pereeption of being

Sodan & NiazNoonore talag, vlacg, talag=Mishm Women call Tor - han on
washomic praciice” o1

‘I'ul'/'/mn;. was peamtted but palyandry was condenmned samlbaly bl
could marry dunng hte of Tus wate batwidow semariage wis poobibited
amangsi Hndus 1ewas only aftei passig of thindu Widow Remmage Act,
1856 the Hindu vadows were allowed o maney. Smmlaly, o Mushin wale could
marcy up o four waves but Mushi wonmen could not many with mare ian o,
withow gemariage was not prohibited under Muslim Law
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male or female: it also comprises social notons framed
separalcly for men and women. Since manmade. (heee
notions arc apt to discriminiate as these are made
according to the needs and will of socicty and society
being patriarchal. these notions are favourable for men
than women. This has caused discrimination agaime
women and resulted into injustice to women  The
instances of 1njustice towards women arc ampant in
every sphere of Jife of women. Gradual
led towards equality and women were conferred rizhe
equal to men however this was not absolute. Women
still lagged behind especially in domestic fife andiople
talaq is example of it.

What is talag&triple talag?

When the divorce proceeds from the hushand. 1t
called talaq (ss. 308-315); when it 15 effected by mutual
consent, it is called khula (s. 319) or mubaraat 1s. 220
according to the terms of contract between the parties
(Mulla, 1999 p.258). Any Mahomedan of sound mund.
who has attained puberty, maj divorce his iz
whenever he desires without assigning any catse
(S.308). This section of the Shariat Act. 1937 1 1l
very arbitrary since it gives unresiricted power (v (e
busband to divorce his wife withour wssig
reason. A talaq may be effecied in any of the [0l
ways-

a. Talaq Absan: This consists of single
pronouncement of divorce mads during o (hs
(period during menstruations) followed
abstinence from sexual intercourse for the
period of iddat (S. 237).

b. Talaq Hasan: This consists of three
pronouncements made during successive mhs.
no intercourse taking place during anv of the
three tuhrs.

¢ Talag-ul-biddat or talag-i-badai: This consni
of-

i Three pronouncements made during
(uhr either in one sentence, ¢.g "L dnowe thee
thrice™- or in separate senienees €2

/ Clvilization

NN

. divoree thee, 1 divoree thee, [dwvores thee
. A single pronouncement made durmg d (wh
clearly indicatng an intenston 1wrey ocaply W
dissolve the nunelage ev 1 dnoree thee
irrevocably.” (MLIHLI.\ ll\)()k;\ p 26b This form
ol talaq is commonty called as ‘ple talaq
Recently, the Supreme  Court ol Inda,
Shavara Bano v, Urmon of India Ob“'f\"‘d the
rattonale behind condemuing - tple talag M
Quuan,

Fhere s however 4 tecorded word oteauntion = (hat the

Parties could et in haste and then repents 4
T R N )
lhmnllu.l;wn reunite, and yet again, separate. It
S

omen

'
3 . ) W
Wanmen could nai seek education, women did not enjoy I""I'"“' nghts

were also dented certain el rights such as inheritance I
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ewratic and  fittultepeated  separations  and
a limit of two divorees is prescribed. nother
altet

pn’\(‘m
ll‘“mol\.\'. ‘
reconciliation two divorces s allowed
Afrer the ceconddivoree, the parties must definitely
up (heir mind. cither (o dissolvetheir “(Z'ﬁ
ently. or to Tive together honourably, in mutual

to bold together on equitable

words,

make
perman
andforbearance —

love
erms. However. it separation isinevitable even on
rcunion  afterthe second divorce. ecasy reunion is

nmpmmlled. The husband and wife are forbidden [rom
casting aspersions onone another. They are mandated to
recognize, what is right and honourable, on a collective
consideration of all circumstances.”

Triple talaq whether rational?

According to Ameer Ali, "Talag-al-Biddat or
riple divorce, as its name signifies, is heretical or
irregular mode of divorce which was introduced in the
second century of the Islamic Hijri era. It was then that
the Ommeyyad monarchs, finding checks imposed by
the Holy Prophet (PBUH) on the facility of repudiation
interfered  with  the indulgence of their caprice,
endeavoured to find an escape from the strictness of law
and found in the phability of the jurists a loophole to
effect their purpose,”4

Rule of law presupposes existence of equality
and strictly prohibits discrimination on the grounds of
sex. race. religion. caste, creed. etc. Prima facie talaq
itself appears to be absurd since it gives arbitrary
powers to a Muslim husband to divorce his wife without
her fauli and hence Muslim wife s at the mercy, whims
and caprice of husband. Again triple talag is aggravated
form of divorce which permits Muslim husband to
divorce wife irrevocably without giving her opportonity
{0 avoid it. That's why. it can be safely concluded that
provision of talaq. especially triple talaq 1s irrational
having no grain of reasonableness. Again triple talaq
comes into effect immediately after pronouncemem and
does not give second chance 10 the spouses 10 think
twice over it.

Triple talag also violates fundamental right of
women guaranteed under Art. 21 of Indian

Judicial Approach on Triple talaq:

The concept of triple talag as mentioned above
is apainst rule of law. It violates right 10 equality on the
sround of sex. T grossly discriminates againsl women
by giving unfeitercd powers On Muslim hushand 1o
divorce his wife any time without assigning reasons and
thus unreasonable. In this regard it becomes necessary
(0 peruse judicial approach on (riple talag. In Rashid
Ahmad vs Aneesa Khatun® the Privy C'ouncil, upheld as
valid, “talag-c-biddot  triple talaq. pmnnuntcd by he
husband, in the absence and withoul the kno\\'lctlgc ol
the wife, even though the husband and wife continued
10 cohabit for 15 Jong years therealter, wherefrom 9
offspring were horn to them. ) .

] In Jiauddin Ahned v. Anward Begum® Gauhatl
High Court held that the ‘[a];lq—e~bic.l(l;1[' pmnm_mcc(l by

ey

1 g - - o I
Mp/fshodhgang 1 anilibnet ac Jn/lnlclm;nn/’ll)hﬂ_i./h'.’.i:ﬁf"/“F,"l'“f“""rzu}'l)t !

(AR 193) pe 25
1981 K
)1 Gawl.R. 354

—
E—
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”‘?‘ hushand without reasonahle cause. and without
l‘)fjny_ preceded by attempts of reconciliation and
withoul the involvement of arbitrators with  due
representation on behalf of the hushand and wife would
nol lead to a valid divorce. Thus the FHigh Court

snggested some procedure to he followed before talaq.

’ While deciding in Masroor State
(NCT of Dethi)’ held that. ‘a tiipl (talag-e-
he aAs one

bidaat). even for sunni musiims b
revocable talag. This would enable |
time 1o think and to bave ample oppo
the same during the iddat period " In a way the High
Court adiitied triple talag but said that it 1s mOl
irrevocable immediately after pronouncemen

In Nazeer v. Shemeema’ though the vahdits of
wiple talaq was not am issue bui the High Court
deprecated the practice on the ground that the provision
of triple talaq is misused largely

Finally. in Shayara Bano's case the Sapreme
Court came with the issue of validity of triple talag and
declared the same as unconstitutional.

he hushand to have
Ty 10 revoke

Legal provision regarding triple talaq:
After the historic judgement of Skayara Bano.

the Central Government moved a Bill in Parliament 10

its winter assembly and the same W as passed in the Lok
Sabha while it is under discussion in the Rajva Sabha.
The bill is The Muslim Women (Protecrion of Rights on
Marriage) Bill 2017 and concerned pro:ision I
talaq is provided in Chapter Il which run> as Follows.

Section3., Any pronouncement of ralug by a
person upon his wife, by words. either spoken or wriien
or in electronic form or in any other manner
whatsoever, shall be void and illegal

Sectiond. Whoever pronounces [ referred
{o in section 3 upon his wife shall be pumshed with
imprisonment for a term which may extend to three
years and fine.

As per section 3 talaq or divoree out of the
court is prohibited and would be void and illegal. Not
only this. pmnouneing talaq shall be also an offence
hable with jmprisonment up o three years and fine

punis
100.
Triple talaq: a pane to gender justice:
Bauality as enshrined in Artwle 48 the
essence of denmwocracy and a basw feature of the
Constilution and it has been expanded 0 include
concepts of pon-arbitrariness and principle ot l\JLLl.l.\‘.
justice. Triple alag v jolates nght 0 cquality as i Jdenies

voice (o women at the time of divorce. Not only this,
griple talag al the husband
1o divoree (he w

Article

SO glves mtettered power o
ile without assigning any reasons

I lays down that "o person shall be
pight o like and personal hiberty except

deprived of his
ablished by law. 1t also

accordimg 10 the
ates her right 10
of God as she does not hav
ddat period.

lization demands abolitton of
it also highlights

procedue est
live with digmty
¢ the right to claim

viol as wite 18 left at
the merey
mainienance allert .

('tmclusiun:(l\ﬁl

clixcrimimnlinn on [linsy grounds,

,_./____
Ta008 (109 DRY 147
sa17 (D RLT 300
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respect and honow of womanhood  To that end, il is
necessary oo make special legishative provisions [o1
women and climmation of practices derogatory o
women - Thic will puly result i giving justice 1o
women: Women constinie hali of the population and
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